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Notice of Proposed Amendments to Regulations Governing the

Emergency Solutions Grants (ESG) Program

December 15, 2015

To Interested Persons:

On October 16, 2015, the Department of Housing and Community Development (HCD) published a Notice of Proposed Rulemaking to formally adopt amendments to regulations governing the ESG Program.
The public comment period for the proposed amendments to the ESG regulations was  October 16, 2015 through November 30, 2015.  Public comments were received by electronic mail, through the internet, and at the public hearings held on November 19, 2015 in Sacramento and November 30, 2015 in Los Angeles.   Changes have been made to the Initial Statement of Reasons (ISOR), and to the proposed regulation text in response to comments received.  In accordance with Government Code section 11346.8(c), and Section 44 of Title 1 of the California Code of Regulations, the Department hereby gives notice of the proposed amendments and solicits written comments to these regulations as further modified.  

The attached document contains the original proposed changes provided for public comment as shown in strikeout and underline. Subsequent changes to the originally proposed text are shown in double underline for additions, and double strikeout for deletions.   

Comments on these subsequent changes to the originally proposed text will be accepted from December 16, 2016 through 5:00 P.M. on December 30, 2015.  Please submit all comments in writing, electronic mail, or facsimile to:
Christina DiFrancesco, Planning and Evaluation Section
Christina.DiFrancesco@hcd.ca.gov
Department of Housing and Community Development,

Division of Financial Assistance,

P.O. Box 952054

Sacramento, CA 94252-2054

HCD Facsimile No: (916) 263-3394 
The Department has also modified the Economic Impact Assessment within the ISOR for the ESG regulatory package. The revised ISOR will be posted on the Department’s ESG website at: http://www.hcd.ca.gov/financial-assistance/emergency-solutions-grant-program/index.html along with this Notice and the proposed regulatory text changes. 
Once the regulatory file is finalized, responses to all comments made during the 45-day and 15-day public comment periods will be posted at the above website address as well.
The proposed changes to the regulatory text for comment by December 30, 2015 are summarized as follows:
Section 8402. Allocation of Funds

Subsection (e) (2) (a): Language was added to section 8402 (e) (2) (a) to clarify that the solicitation of interest letter for the Administrative Entities (AE) sent by the Department will also solicit interest by  AEs to administer funds for a geographically contiguous Continuum of Care that is otherwise eligible to receive funds under the Balance of State Allocation.
Section 8403. Continuum of Care Allocation

Subsection (e) (1): Language was added to Section 8403 (e) (1) to clarify that in instances where a city is the only unit of general purpose local government that has administered ESG funds for the Entitlement Area within the Continuum of Care Service Area, the Administrative Entity may be a county agency with experience administering another federal homelessness, housing, community development, or human services program in at least one of the past five years. 
This change was made because many cities that are Entitlement Areas for ESG do not have the legal authority to administer funds outside of the boundaries of their city; therefore, in the absence of having ESG Entitlement Area experience, a county agency with experience administering other federal programs is needed to administer ESG funds allocated within that Continuum of Care Service Area. The Department chose county administering entities over other types of possible administering entities due to their experience administering federal funds, including performing tasks such as, provider selection, funds disbursement, and compliance monitoring, over a large geographic area involving multiple organizations.
Subsection (h): Language was added to Section 8403 (h) to clarify what types of limits may be proposed as part of the annual Action Plan to HUD. The added item is types of activities per contract.

Setting limits on types of activities per contract will enable the Department to encourage the pairing of certain types of ESG activities together to foster more effective utilization of ESG funds.   The Department wants the ability to establish these limits on an annual basis to be most responsive to changes in allocation levels, and to change when necessary as our understanding improves over time regarding what activity types are best funded together in the same contract or require more ability to subcontract. The Department also recognizes the importance of predictability in program operations; therefore any limits proposed will be subject to annual public comment and input from program stakeholders through the Action Plan process.
Section 8404.  Balance of State Allocation

Subsections (a) (3) (B) and (C): Changes were made to the listing of counties within the Bay Area and Central and Imperial Valley Regions to correct drafting errors in the original regulations, and in response to public comments that the Bay Area Region should contain only counties typically in that region since rental assistance and other program costs within the Bay Area may differ significantly from these same costs in other counties. This impacts such things as the calculation of the Cost Efficiency rating factor within the regional competitions.
Subsection (b): Language was added to clarify what types of limits may be proposed as part of the annual Action Plan to HUD. As previously stated in the Department’s ISOR, the State ESG program currently receives and evaluates approximately 120 applications per year and funds approximately 60 contracts per year. Funding levels and the administration allowance for the program are very small compared to the volume of work that could be created due to the demand for this assistance. Given the current limits on allocation levels and administration costs imposed at the federal level, the Department needs a way to control the administrative costs incurred in having to evaluate and manage large numbers of applications and contracts with multiple activities or subcontracts.


Since allocation levels change from year to year, the Department needs the ability to establish these limits on an annual basis. The Department also recognizes the importance of stability of funding at the project level; therefore any limits proposed will be subject to annual public comment and input from program stakeholders through the Action Plan process.
Section 8406.  NOFA Application Process

Subsection (c): This subsection addresses the Department’s requirements for accepting additional information after an application has been submitted. The proposed change of the words ”prior to” to “on or before” is necessary to clarify the time period for accepting additional information.
Section 8407.  Criteria for NOFA Applicants

Subsection (a) (2) Need for Funds: Changes to this rating factor clarify that that any application activity and subpopulation targeting identified by the Continuum of Care as meeting a high need must operate in a manner consistent with the requirements of 8409. It is important that Continuums of Care think about what programs meet a high need in their community in the context of the Core Practices set forth in Section 8409.

In response to public comments asking for clarification, changes to this section were also made to clarify what kinds of data sources should be examined to support a determination of high need.
Subsections (a (4) and (a) (5): In response to public comments that the Cost Efficiency rating factor is weighted too heavily, the maximum points for the Impact and Effectiveness rating factor was increased from 20 to 30 points, and the maximum points for the Cost Efficiency rating factor was reduced from 20 to 10 points. The Department chose to move these points over to Impact and Effectiveness due to the overall importance and objectivity of this rating factor compared to the other remaining rating factors. 
Subsection (b)(1): Amendments to this section change the application tie-breaker from Cost Efficiency to Impact and Effectiveness in response to public comments that Cost Efficiency should not be the tie-breaker. The Department chose to make Impact and Effectiveness the tie-breaker due to the overall importance and objectivity of this rating factor compared to the other remaining rating factors
Section 8408.  Eligible Activities

Subsection (e): This subsection was added to clarify that the Department will not permit subpopulation targeting for Rapid Rehousing or Homeless prevention activities except if documentation of all of the following is provided to the Department prior to the award of funds for these activities: (1) that there is an unmet need for these activities for the subpopulation proposed for targeting, and (2) that there is existing funding in the Continuum of Care Service Area for programs that address the needs of the excluded populations for these activities.
Unlike emergency shelter, because Homeless prevention and Rapid Rehousing do not necessarily need to be site-based activities, the proposed language was added to help ensure that these activities can be made available to everyone, regardless of what particular subpopulation they may be regarded as.
Section 8409.  Core Practices
Subsections (a) and (b): Language was added to clarify that the way in which the Department’s Core practices are carried out must also be reflected in the Continuum of Care Written Standards. This is important to assist the Department in monitoring for compliance with the Core Practices.
Subsection (a)(2):  Language was added to this subsection to clarify that prioritized access to assistance for people with the most urgent and severe needs, as further set forth in the subsection, could include access to assistance by survivors of domestic violence. This language was added in response to public comments that Coordinated Entry systems may not serve survivors of domestic violence.
Subsections (b) (7) (A) and (B):  These subsections were added to require that all Rapid Rehousing activities funded within the same Continuum of Care Service Area follow the same program requirements for type, duration and amount of assistance provided, unless sufficient written justification for any differences is provided by the Continuum of Care and approved by the Department. Likewise, all Homelessness prevention activities funded within the same Continuum of Care Service Area shall follow the same program requirements for type, duration and amount of assistance provided, unless sufficient written justification for any differences is provided by the Continuum of Care and approved by the Department.
In the event that ESG funds are used to fund more than one Rapid Rehousing or Homelessness prevention program in the same Continuum of Care Service Area, the Department wants to ensure that these programs operate consistently throughout the Service Area in order to provide equitable levels of assistance among the different service providers offering this activity.
Section 8411.  Standard Agreement

A new subsection (a)(2) was added to clarify when Standard Agreements would be issued for Rapid Rehousing funds accessed pursuant to subsections 8403 (a) (2) and 8404 (a)(2).
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