TITLE 25.  DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT
NOTICE OF PROPOSED RULEMAKING

FOR THE HOME INVESTMENT PARTNERSHIPS PROGRAM (HOME)

NOTICE IS HEREBY GIVEN that the Department of Housing and Community Development (Department) proposes to formally amend regulations which govern implementation of the Home Investment Partnerships Program (HOME).  The existing regulations are codified in Title 25, Division 1, Chapter 7, Subchapter 17, Sections 8200-8220 of the California Code of Regulations. 

WRITTEN COMMENT PERIOD

Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to the Department.  The written comment period begins January 22, 2016 and closes at 5:00 p.m. on March 7, 2015. The Department will consider comments received during this timeframe. Comments can be sent in the following ways:

	· Survey Monkey comments:

https://www.surveymonkey.com/r/HomeRegulations


	· E-mail comments: 

mbartkovsky@hcd.ca.gov


	· Faxed comments: 

                             (916) 263-3394

Attention: Muri Christine Bartkovsky

Planning and Evaluation Representative



	· Written comments via mail to: 

Department of Housing and Community Development

Division of Financial Assistance

P.O. Box 952054

Sacramento, CA 94252-2054

Attention: Muri Christine Bartkovsky, Planning and Evaluation Section


PUBLIC HEARINGS

March 7th, 2016
1:00 PM - 4:00 PM

HCD Headquarters

2020 West El Camino Avenue, Rooms 402 A and 402 B

Sacramento, CA 95833

AUTHORITY AND REFERENCE

HCD is conducting this rulemaking activity pursuant to the authority provided by Health and Safety Code Sections 50406 and 50896.3(b).  These regulations implement, interpret and make specific amendments to Chapter 12 (commencing with Section 50896) of Part 2 of Division 31 of the Health & Safety Code.  

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Health and Safety Code 50407 establishes that the Department is responsible for coordinating federal-state relationships in housing and community development.  In conjunction with this responsibility, Health and Safety Code section 50406 directs the Department to be responsible for the allocation of federal Home Investment Partnerships Program. Consequently, the State of California receives HOME funds from the U.S. Department of Housing and Urban Development (hereinafter “HUD”) to make loans or grants to eligible cities, counties, Native American Entities, developers, and CHDOs. These funds may be used for a wide variety of uses to serve the low income households so long as the funded recipients comply with a comprehensive set of requirements prescribed by federal law and regulations, as well as State regulations.

These regulations can be found at Title 25, Division 1, Chapter 7, Subchapter 17, Sections 8200-8220.  They establish procedures for the award and disbursement of HOME funds, and establish policies and procedures for use of these funds to meet the purposes contained in the federal HOME regulations at 24 CFR Part 92.2.  State authority for the administration of the HOME Program is contained in Health and Safety Code sections 50406 and 50896.3(b).

LIST CHANGES MADE BY SECTION 

Section:  8200. Purpose 
Subsection (c) is added:
Purpose:  The proposed new subsection defines the terms and conditions that a HOME program carried out by the State will fund a Developer and clarifies the use of these funds for projects on Indian Reservations and native American Lands.  

Section:  8201. Definitions

The following amendments to this section have been proposed:

Subsection (b)

“Applicant” 

Purpose:  The proposed regulation change would allow Native American Entities and Developers to be eligible applicants. New subsections to Definitions are added to define the terms Native American Entity and Developer.  

Subsection (i)   

“Developer”

Purpose:  The proposed regulation change adds the term “Developer” to the Definitions section and allows the term “Developers” to be used in conjunction with other eligible applicant terms. The definition also includes Native American Entity so it is clear that these entities can apply as a Developer of a multifamily housing project.

Subsection (x)

“Native American Entity”

Purpose:  The proposed regulation change adds the term “Native American Entity” to the Definitions section and allows the term “Native American Entity” to be listed as a Developer; a Developer is eligible applicant.

Subsection (y)

“Native American Lands”

Purpose:  The proposed regulation change adds the term “Native American Lands” to the Definitions section and allows the term “Native American Lands” to be listed as an eligible area for funding for activities.

Subsection (gg)
“Set-up”

Purpose:  This change will add Developer to the list of entities that are able to establish a project-specific account in the federal disbursement and information system.

Subsection (kk)   

“Tribally Designated Housing Entity”

Purpose:  This regulation change adds the term “Tribally Designated Housing Entity” to the Definitions section and allows the term “Tribally Designated Housing Entity” to be included with the term Native American Entity as an eligible applicant.

Subsection (ll)
“Consolidated plan”

Purpose:  This change will add the definition for “Consolidated plan” 

Section:  8204.  Eligible Applicants

Subsection (a)

Purpose:  The proposed regulation change adds language allowing a Developer, which includes Native Americans to apply for HOME program funds, per Section 8201 (b).  In addition, Developers of Native American Entity projects are eligible applicants, per Section 8201 (i).  Developers are eligible State HOME applicants per 8201(i).  Developers are not eligible for HOME program activity funds.

Subsection (a)(3)(A); (a)(3)(B) 
Purpose:  The proposed regulation change would allow a Developer to be an eligible applicant with certain conditions demonstrated. 

Subsection (a)(3)(C); (a)(3)(D);
Purpose: The proposed regulation change defines the requirements for the type of projects to be proposed for HOME funds to be addressed in the Department’s approved Consolidated Plan and meet State Housing Element Law.  

Subsections (a)(3)(E); (a)(3)(F);
Purpose: The proposed regulation change define the requirements for the projects to be proposed for HOME funds to be meet specific site location requirements 

Subsections (a)(3)(G): 
Purpose: The proposed regulation change defines the requirements that a Developer must provide to the Department to assure that it is good standing with both the State and Federal funding programs.  

Section:  8205. Use of Funds
Subsections (a) (b) (c) (g) and (h)

Purpose: To define the eligible activities for the use of the HOME funds.  

Section:  8206 Matching Contributions

Subsection (a)

Purpose: This change specifies the provisions for Developers concerning the requirements to contribute matching funds.

Subsection (a)(3)

Purpose: This change specifies for Developers requirements to contribute matching funds will be provided in the NOFA or through written notice from the Department if contributing matching funds are modified or waived by HUD.

Subsection (a)(4)(b)

Purpose: This change specifies the provisions for the Developer concerning the requirement to contribute matching funds.

Subsection (a)(4)(d)

Purpose: This change specifies the provisions for the Developer concerning the requirement to contribute matching funds that are not HOME-assisted pursuant to 24 CFR Section 92.219(b).

Section:  8208.  Affordability Requirements

Subsection (a)(chart);   

Purpose:  The purpose of this subsection is to set forth the minimum period of affordability in years for Native American Entities located on Native American Lands.

Section:  8210.  Application Process

Subsection (d)
Purpose:  The purpose of this change is to specify the NOFA will state the maximum amount of project funds available for Native American Entities.

Section:  8211.  Application Requirements/Forms

Subsection (e)(4)(ii)(B)(d)
Purpose:  The purpose of this subsection is to set forth the circumstances under which the Department may deem an application proposing first-time homebuyer new construction projects complete and eligible for rating pursuant to the requirements of Section 8211.

Subsection (e)(4)(ii)(C)(d);     

Purpose:  The purpose of this subsection is to set forth the circumstances under which the Department may deem an application proposing first-time homebuyer rehabilitation projects complete and eligible for rating pursuant to the requirements of Section 8211.

Section:  8212.  Application Selection and Evaluation

Subsection (b)(1)

Purpose:  The purpose of this subsection is to set forth the circumstances under which the Department may award full points in a scoring category.

Subsection (c)(2)

Purpose:  The proposed regulation defines the jurisdiction that Native American Entities must use when determining the poverty level for their project for scoring purposes.  

Subsection (c)(4)

Purpose:  The proposed regulation allows Tribal Panning Department approval for Project development plans, status of local government approvals and design process to be accepted for scoring purposes.  

Section:  8212.2 Uniform Multifamily Underwriting and Program Rules 

Subsection 8212.2 9 (a) and (b)

Purpose:  The purpose of this section is specify that the underwriting criteria for the HOME program follows essentially the same underwriting guidelines as the other multiple housing finance programs administered by the Department.

Section:  8212.3.  Deep Targeting Funds

Subsection (d)  

Purpose:  The purpose of this subsection is to set forth the minimum period of affordability in years for development on Native American Lands.

Section:  8213  Conditional Reservation of Funds

Subsection (b):

Purpose:  The purpose of this subsection defines the order of funds awarded and to assure projects developed on Native American Lands are awarded specific apportionments for projects, rather than compete for funds in a competition pursuant to subsection 8212.

Section:  8214.  Legal Documents

Subsection (a)(1)

Purpose: The proposed regulation changes defines the legal documents that Developers will be required to enter into with the State before being able to access their awarded HOME funds. The basic document is the Standard Agreement, which includes the requirements that the Native American Entities and Developers must comply with. 

Subsection (a)(3)

Purpose: The proposed regulation changes defines the legal documents that Native American Entities and Developers will be required to enter into with the State before being able to access their awarded funds. The basic document, the Standard Agreement contains the requirements that Native American Entities and Developers must comply with and includes the compliance with provisions of 24 CFR part 92.

Subsection (a)(4)(H)  

Purpose:  
The purpose of this subsection is to clarify when projects are developed on lands where a Native American Entity exercises sovereignty, housing can be limited to Native American families or Tribal members regardless of the funds used to construct or otherwise assist the housing. 

Subsection (a)(4)(I)  

Purpose: The proposed regulation changes defines the requirements that Native American Entities and Developers will be required to enter into with the state prior to the issuance of a state designation number. Compliance with those provisions of 24 CFR Sections 92.500 and 92.502 is needed to access the federal disbursement and information system. 

Subsection (a)(4)(K)  

Purpose: The proposed regulation changes defines the requirements that Native American Entities and Developers will be required to permit the Department, HUD or their designated agents and employees the right to inspect all books, records, and documents in connection with the local HOME program.

Subsection (a)(4)(L)  

Purpose: The proposed regulation changes defines the requirements that Native American Entities and Developers will be required to submit audits pursuant to 24 CFR Section 92.506.

Section: 8215 Project Set-Up and Disbursement of Funds

Subsection (a)

Purpose: The proposed regulation change states that Native American Entities and Developers will be required to notify the Department to set-up each project in the federal disbursement and information system.

Subsection (a)(1)

Purpose: The proposed regulation change defines the set-up report that Native American Entities and Developers will be required to submit prior to the first disbursement request.

Subsection (b)(2)

Purpose: The proposed regulation change explains the regulations and /or requirements to be followed by Native American Entities and Developers to avoid the withholding of disbursements by the Department pursuant to 24 CFR part 92.

Subsection (e)

Purpose: The proposed regulation change defines the time frame for the project completion report that Native American Entities and Developers will be required to submit prior to the final drawdown request.

Section: 8216 Reporting and Recordkeeping

Subsection (a)(1)

Purpose: The proposed regulation change defines the time frame for the status report or labor compliance certification that Native American Entities and Developers will be required to submit monthly.

Subsection (a)(3)

Purpose: The proposed regulation change defines the time frame for the annual performance report that Native American Entities and Developers will be required to submit to meet record keeping and reporting requirements.

Subsection (b)(1)

Purpose: The proposed regulation change defines the period of time Native American Entities and Developers need to retain records and to make these retained records available to the Department to meet record keeping and reporting requirements.

Section: 8217 Project Deadlines

Subsection (a)(2)

Purpose:  The proposed regulation change adds language allowing a Native American Entity or Developer to execute a contract with the Department.

Subsection (b)(1)(A)

Purpose: The proposed regulation change defines the time frame that Native American Entities and Developers will be required to obtain all necessary permanent project financing.

Section: 8218 Cancellation and Termination

Subsection (a)

Purpose: The proposed regulation change explains the regulations and /or requirements to be followed by Native American Entities and Developers to avoid the cancellation or reduction of funds and the termination or amendment of the standard agreement by the Department.

Subsection (a)(1)

Purpose: The proposed regulation change explains the regulations and /or requirements to be followed by Native American Entities and Developers to comply with the requirements of HOME and the standard agreement.

Subsection (a)(2)

Purpose: The proposed regulation change defines the time frame and goals Native American Entities and Developers need to adhere to be in compliance with HOME and the standard agreement 

Subsection (b)

Purpose: The proposed regulation change defines the time frame for the Department to provide written notice to Native American Entities and Developers of its intent to cancel or amend the funding allocation.

Subsection (c)

Purpose: The proposed regulation change defines the requirements and regulations to follow if the Department provides written notice to Native American Entities and Developers of its intent to cancel or amend the funding allocation.

ANTICIPATED BENEFITS
The anticipated benefits of the proposed regulatory changes, include, but are not limited to, the following:

· Under the proposed amendments, Developers, which include Native American Entities, will now have ability to access funds directly. 
· Allowing Developers to be eligible for HOME funds will expedite project funding.  Currently Developers must work with State Recipients, who act as lenders of HOME funds, to obtain a State HOME funding award.  State Recipients typically lack capacity to act as lenders and oversee HOME federal overlay requirements.  By allowing the State to be the direct lender via award of loan funds to Developers, the State Recipient is not required to be involved and the funding timeline for projects can be shorted.  
EVALUATION OF WHETHER THESE REGULATIONS ARE INCONSISTENT

OR INCOMPATABLE WITH EXISTING STATE REGULATIONS 

Pursuant to Government Code section 11346.5 subdivision (a) (3) (D) the Department must evaluate whether the proposed regulations are inconsistent or incompatible with existing state regulations. The Department performed this evaluation, and there are no other existing State regulations which address this program. Therefore, pursuant to this evaluation, the Department has concluded that the proposed regulations are not inconsistent or incompatible with existing state regulations.

OTHER DOCUMENTS RELIED UPON:  

No other technical, theoretical or empirical studies, reports or similar documents were relied upon in preparing the proposed regulatory action.

EFFECT ON SMALL BUSINESS

The Department has determined that the proposed action has no impact on small business because participation in the HOME Program is voluntary. 

IMPACT OF PROPOSED REGULATIONS

· Allowing Developers, which includes Native American Entities to be HOME applicants provides access to public financing needed for development and preservation of affordable housing.  Native American communities throughout the state currently have limited access to affordable housing financing.  
LOCAL MANDATE

The Department has determined that these regulations do not impose a mandate on local agencies or school districts.  Eligibility for the program is limited to entities demonstrating willingness and capacity to administer funds temporary housing and services funding to address homelessness.  In any case, participation in the program is voluntary.

FISCAL IMPACT
The Department has determined that no savings or increased costs to any State agency, no reimbursable costs or savings under Part 7 (commencing with Section 17500) of Division 4 of the Government Code to local agencies or school districts, no nondiscretionary costs or savings to local agencies or school districts, and no costs or savings in Federal funding to the State will result from the proposed action.

RESULTS OF ECONOMIC IMPACT ASSESSMENT


Because participation in the HOME Program is voluntary, the Department has determined that the regulations will not affect the creation or elimination of jobs in California; the creation of new businesses or the elimination of existing businesses within California; or the expansion of businesses currently operating in California. It will not have a significant statewide impact on the health and welfare of California residents, worker safety, or the state's environment.  


In addition to the “Anticipated Benefits” listed above, the proposed regulations will benefit the health and welfare of California residents by assisting homeless, and at-risk homeless populations. It will also benefit non-profit organizations and local governments that receive HOME funds, and the communities they serve.

EFFECT ON SMALL BUSINESS

The Department has determined that the proposed action has no impact on small business because participation in the HOME Program is voluntary.

EFFECT ON HOUSING COSTS

The Department has determined that the proposed action has no significant impact on housing costs in California. 

INITIAL DETERMINATION OF STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESSES

The Department has made an initial determination that the proposed action will not have a significant statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states. Participation in the program is voluntary. 
COST IMPACTS ON PRIVATE PERSONS OR BUSINESSES DIRECTLY AFFECTED

The Department is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.  While private businesses (including nonprofits) and individuals are eligible to receive program funds under the program, participation is voluntary.

CONSIDERATION OF ALTERNATIVES

The Department of Housing and Community Development must determine that no reasonable alternative considered by the Department or that has otherwise been identified and brought to the attention of the Department would be more effective in carrying out the purpose for which the action is proposed or would be as effective and less burdensome to affected private persons than the proposed action, or would be more cost-effective to affected private persons and equally effective in implementing the statutory policy or other provision of law. 

The Department has discussed alternatives it considered, and why it chose the proposed revisions it selected, in its Initial Statement of Reasons.  

AVAILABILITY OF TEXT OF PROPOSED REGULATIONS AND STATEMENT OF REASONS

The text of the proposed regulations is available upon request, along with the Initial Statement of Reasons, prepared by the Department, which provides the reasons for the proposals, and is available on the Department’s web site, at:

http://www.hcd.ca.gov/financial-assistance/home-investment-partnerships-program/
All information the Department is considering as a basis for this proposal is maintained in a rulemaking file, which is available for inspection at the address noted below.  Copies can be obtained by contacting Planning and Evaluation Section Representatives at the address and telephone number noted below.
AVAILABILITY OF CHANGED OR MODIFIED TEXT

Following the written comment period, the Department may adopt the proposed regulations substantially as described in this notice.  If the Department makes modifications, which are sufficiently related to the originally proposed text, it will make the modified text--with changes clearly indicated--available to the public for at least 15 days before the Department adopts the regulations as revised.  Please send requests for copies of any modified regulations to the attention to the Planning and Evaluation Section at the address indicated below.  The Department will accept written comments on the modified regulations for 15 days after the date on which they are made available.

AVAILABILITY OF RULEMAKING DOCUMENTS

All of the information upon which the proposed regulations are based is contained in the rulemaking file, which is available for public review, by contacting Planning and Evaluation Section Representatives at the address and telephone number noted below.

AVAILABILITY OF FINAL STATEMENT OF REASONS

At the conclusion of this rulemaking, a Final Statement of Reasons will be prepared as required by Government Code section 11346.9.  This document will be available from the contact person/s named below.

CONTACT PERSON

HCD:


Muri Christine Bartkovsky



Planning and Evaluation HCDR II



(916) 263-1176
HCD BACK-UP:
Ben Dudek



Planning and Evaluation Manager



(916) 263-5881
HCD Address:
State Department of Housing and Community
 


Development
HCD Website:    
Copies of the Notice of Proposed Action, the Initial Statement of Reasons, and the text of the regulations may be accessed through our website at:
http://www.hcd.ca.gov/financial-assistance/home-investment-partnerships-program/
http://www.hcd.ca.gov/financial-assistance/home-investment-partnerships-program/state_home_regulations_10-10-12.pdf
HCD Facsimile No:  (916) 263-3394
The Department invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations during the written comment period.  Inquiries concerning the substance of the proposed rulemaking action, as well as requests for the documents noted should be directed to: 

Department of Housing and Community Development

Division of Financial Assistance

P.O. Box 952054

Sacramento, CA 94252-2054

Attention: Muri Christine Bartkovsky, Planning and Evaluation Section

E-mail:   mbartkovsky@hcd.ca.gov
