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DECLARATION OF RESTRICTIVE COVENANTS

FOR THE
DEVELOPMENT AND OPERATION OF AFFORDABLE HOUSING
This Declaration of Restrictive Covenants for the Development and Operation of Affordable Housing (the “Declaration”) dated 



, [year], for reference purposes only, by [NAME OF FEE OWNER, TYPE OF ENTITY], the fee owner of the real property and owner of the housing development improvements (the “Owner”), [NAME OF RECIPIENT, TYPE OF ENTITY], the recipient of Infill Infrastructure Grant Funds (the ”Recipient”), their successors, assigns and transferees, is hereby given to and on behalf of the California Department of Housing and Community Development, an agency of the State of California (the “Department”).
RECITALS

This Declaration affects that certain real property commonly known as [ADDRESS] and located in the City of [NAME OF CITY], County of [NAME OF COUNTY], State of California, as more particularly described in the Legal Description attached hereto as Exhibit “A” and incorporated herein by this reference (the “Property”) and is entered into based on the following facts and understandings:
1. 
Recipient and the Department entered into an agreement [CONTRACT NUMBER] dated [DATE OF CONTRACT] (the “Standard Agreement”), under the Infill Infrastructure Grant Program (the “Program”).  The Program was funded by Proposition 1C, the Housing and Emergency Shelter Trust Fund Act of 2006 and is authorized by Part 12 of Division 31 of the Health and Safety Code (commencing with Section 53545.12).  The primary objective of the Program is to promote infill housing development.

2. 
Pursuant to the terms of the Standard Agreement, the Department agreed to provide Recipient with a grant under the Program (the “Grant”) in an amount not to exceed $[GRANT AMOUNT].  The Standard Agreement requires Recipient to use the Grant to complete certain infrastructure improvements to the Property and to develop a residential development containing affordable housing units (the “Affordable Housing Development”) on the Property, all as specified in the Standard Agreement.  The Department further authorized the Recipient to make a loan of the Program funds to the Owner.
3.
The Recipient, the Owner, and the Department also entered into a Disbursement Agreement dated [DATE] governing the disbursement of funds from the Program Grant (the “Disbursement Agreement”).
4.
The Owner, as fee title holder and developer, and the Recipient, as recipient of Program funds, entered into that certain [NAME OF AGREEMENT] Agreement dated [DATE OF AGREEMENT] (the “Development Loan”).  In conjunction with the Development Loan, the Owner and Recipient also executed that certain Deed of Trust dated [enter date] (““Deed of Trust”), which was recorded on [DATE], as Instrument No. [PROVIDE INSTRUMENT NUMBER], in the Official Records of [NAME OF COUNTY] (the “Official Records”).  Owner and Recipient amended the Original Deed of Trust pursuant to that certain First Amendment to Deed of Trust dated [DATE] (“First Amendment to Deed of Trust”). 
5.
To ensure the construction and continued operation of the Affordable Housing Development and as consideration for the Program Grant, the Owner and the Recipient agreed to encumber their respective interests and enter into this Declaration, to restrict the development, use and occupancy of the Affordable Housing Development.
7.  The terms “Owner” and “Recipient” as used in this Declaration shall include all successors, assigns and transferees of any or all of the respective interests of the Owner and Recipient in the Property and the Affordable Housing Development.  The Owner and the Recipient may collectively be referred to herein as the “Declarants.”
NOW, THEREFORE, Declarants, in consideration of the Department’s Grant to Recipient and for other valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Declarants hereby covenant, agree and declare that the Property shall be owned, held, used, maintained, and transferred pursuant to the following restrictive covenants (the “Covenants”) and that such Covenants shall be binding upon all of Declarants’ successors, assigns and transferees to the Property, and all leases, tenants, contractors, agents, and all persons claiming an interest in the Property, or claiming an interest by and through any of the foregoing.
COVENANTS
1.
Construction, Operation and Maintenance of the Affordable Housing Development.  Owner, for itself and for any successors-in-interest to and transferees or assigns of the Property, hereby declares and covenants that the Property is restricted to the development and use of the Affordable Housing Development and uses ancillary to such housing and other uses as may be reasonably approved by the Department in its sole discretion.  The Affordable Housing Development shall be comprised of, at a minimum, the number and size of units, have such occupancy and affordability restrictions and such other characteristics as are described in Exhibit B, “Affordable Housing Development,” attached hereto and incorporated herein by this reference.

2.
Repair and Maintenance of the Property and other Building or Improvements of the Affordable Housing Development.  Owner agrees:

a.
To keep the Property in a decent, safe, sanitary, rentable, tenantable condition and repair, and permit no waste thereof; 

b. 
Not to commit or suffer to be done or exist on or about the Property any condition causing the Property to become less valuable;

c.
Not to construct any buildings or improvements on the Property, other than the buildings and improvements contemplated as part of the Affordable Housing Development or add to, remove, demolish or structurally alter any buildings and improvements now or hereinafter located on the Property; 

d.
To repair, restore or rebuild promptly any buildings or improvements on the Property that may become damaged or be destroyed while subject to this Covenant; 

e. 
To comply with all applicable laws, ordinances and governmental regulations affecting the Property or requiring any alteration or improvement thereof, and not to suffer or permit any violations of any such law, ordinance or governmental regulation, nor of any covenant, condition or restriction affecting the Property; 

f.
Not to initiate or acquiesce in any change in any zoning or other land use or legal classification which affects any of the Property without the Department's prior written consent; and

g.  
Not to alter the use of all or any part of the Property without prior written consent of the Department. 
3.
Restrictions on Sale, Encumbrance, and Other Acts.
a.
Except with the Department’s prior written approval, Owner shall not make any sale, encumbrance, hypothecation, assignment, refinancing, pledge, conveyance, or transfer in any other form of the Property or the Affordable Housing Development or of any of their interest in either of them.

b.
The Department may grant its approval for a sale, transfer or conveyance of the Property or the Affordable Housing Development subject to such terms and conditions as may be necessary to preserve or establish the fiscal integrity of the Property or the Affordable Housing Development or to ensure compliance with the Program Requirements.
4.
Charges; Liens.  Declarants, based on their separate interests and respective obligations to the Property and the Affordable Housing Development,  shall pay all taxes, assessments and other charges, fines and impositions attributable to the Property or to the Affordable Housing Development, if any, by Declarants making payment, when due or prior to delinquency, directly to the payee thereof.  Declarants shall promptly furnish to Department all notices of amounts due under this paragraph, and in the event Declarants shall make payment directly, Declarants shall promptly furnish to Department receipts evidencing such payments.  Declarants shall pay when due all encumbrances, charges, and liens, on the Property or to the Affordable Housing Development, any portion thereof and payments on notes or other obligations secured by an interest in the Property or Affordable Housing Development, any portion thereof, with interest in accordance with the terms thereof.  Declarants shall have the right to contest in good faith any claim or lien, or payment due thereunder, provided that Declarants do so diligently and without prejudice to Department.
5.
Hazard and Liability Insurance and Condemnation.
a.
The Declarants shall at all times keep the Property and the Affordable Housing Development insured against loss by fire and such other hazards, casualties, liabilities and contingencies, and in such amounts and for such periods as required by the Department.  All insurance policies and renewals thereof shall be issued by a carrier and in form acceptable to the Department.
b.
In the event of any fire or other casualty to the Property or Affordable Housing Development or eminent domain proceedings resulting in condemnation of the Property or Affordable Housing Development or any part thereof, Declarants shall have the right to rebuild the Property or the Affordable Housing Development, and to use all available insurance or condemnation proceeds therefore, provided that, as determined by the Department in its sole discretion, (a) such proceeds are sufficient to rebuild the Property or Affordable Housing Development in a manner that ensures continued operation of the Affordable Housing Development and as consideration for the Program Grant, (b) the Department shall have the right to approve plans and specifications for any major rebuilding and the right to approve disbursements of insurance or condemnation proceeds for rebuilding under a construction escrow or similar arrangement, and (c) no material breach or default then exists under the Grant.  If the casualty or condemnation affects only part of the Property or Affordable Housing Development and total rebuilding is infeasible, then proceeds may be used for partial rebuilding and/or partial repayment of the Grant.

6.
Covenants Run with the Land.  The Property is held and hereafter shall be held, conveyed, hypothecated, encumbered, leased, rented, used and occupied subject to these covenants, conditions, restrictions and limitations.  All of the herein-stated covenants, conditions, restrictions and limitations are intended to constitute both equitable servitudes and covenants running with the land.  Owner expressly acknowledges and agrees that the Covenants are reasonable restraints on Owner’s right to own, use, maintain, and transfer the Property and any estate or interest therein and are not and shall not be construed to be an unreasonable restraint on alienation.  Each and every contract, deed or other instrument hereafter executed covering or conveying the Property or any portion thereof, shall be held conclusively to have been executed, delivered and accepted subject to such covenants and restrictions, regardless of whether such covenants or restrictions are set forth in such contract, deed or other instrument.
7.
Binding Effect.  Any purchaser of the Property or of any portion of or interest in the Property, by the acceptance of a deed therefore, whether from Owner or from any subsequent owner of the Property, or by the signing of a contract or agreement to purchase the Property, shall by the acceptance of such deed or by the signing of such contract or agreement be deemed to have consented to and accepted the Covenants set forth in this Declaration.

8.
Term of Declaration.  The Covenants in this Declaration shall be binding, effective and enforceable commencing upon the execution of this Declaration and shall continue in full force and effect for a period of not less than fifty-five (55) years for Rental Affordable Housing Developments after a certificate of occupancy or its equivalent has been issued for the Affordable Housing Development by the local jurisdiction or, if no such certificate is issued, from the date of initial occupancy of the Affordable Housing Development.
9.
Building Permits.  Declarants agree not to apply for or accept any permits for the construction of improvements on the Property inconsistent with the Affordable Housing Development as described in Exhibit B hereto.

10.
Default.   The following shall constitute a default of this Declaration and shall entitle the Department to all of the remedies contained herein.


a.
Any default under the Standard Agreement or the Disbursement Agreement (collectively, with this Declaration, the “Grant Documents”) shall also be a default under this Declaration.

b.
Recipient’s failure to repay all disbursed Grant funds upon demand by the Department where construction of the Affordable Housing Development has not received building permits and begun within five (5) years from the date of the Program Grant award to include any granted extension of the deadline date. 

c.
Failure to complete the Affordable Housing Development, as evidenced by a certificate of occupancy, within the period of time set forth in the Standard Agreement, but not more than eight (8) years from the effective date of the Standard Agreement or any extension granted by the Department.
11.
Remedies.  The Department and its successors and assigns may use any or all of the following provisions in the event of a default or breach of this Declaration.  The failure by the Department to exercise any specific right or remedy shall not preclude the Department from exercising any other right or remedy, or from maintaining any action to which it may otherwise be entitled at law or in equity:

a.
Specific Performance.  The development, use and maintenance of the Property as an Affordable Housing Development in accordance with Exhibit B attached to this Declaration is of a special and unique kind and character, so that a breach of any material provision of this Declaration by Declarants, their successors, assigns or transferees, would not have an adequate remedy at law.  Therefore, the Department’s rights in the affordable housing provisions may be enforced by an action for specific performance and such other equitable relief as is provided by the laws of the State of California.
b.
Injunctive Relief.  In pursuing specific performance of the Covenants, the Department shall be entitled to petition the court for injunctive relief to preserve the Department’s interests in the Property and its rights under this Declaration.  Such injunctive relief may include, but is not limited to, an order of the court restraining any development of the Property inconsistent with the Covenants made herein.
c.
Appointment of Receiver.  In conjunction with any other remedy provided herein or by law, the Department may apply to any court of competent jurisdiction for the appointment of a receiver to take over and operate the Property or the Rental Housing Development in accordance with the terms of this Declaration and the Standard Agreement.

d.
Legal Actions.  In addition to any other rights and remedies, any party may institute a legal action to require the cure of any breach or default of the Covenants contained in this Declaration and to recover damages for any breach or default, or to obtain any other remedy consistent with the purpose of this Declaration.  Damages may include, but are not limited to, reimbursement of the Department’s Grant to Recipient with interest at the highest rate permissible under applicable law.  In any action seeking enforcement or interpretation of any of the terms or provisions of this Declaration, the prevailing party shall be awarded, in addition to damages, injunctive relief, or other relief, its reasonable costs and attorneys’ fees.
12.
Department Review and Inspection.
a.
At any time during the term of this Declaration, the Department or its designee may enter and inspect the Property and inspect all accounting records of the Owner pertaining to the construction of the infill infrastructure projects funded by the Grant, and the development or operation of the Affordable Housing Development.  Upon request by the Department, the Owner shall notify occupants of upcoming inspections of their units in accordance with state law.

b.
At the Department's request, the Recipient and/or the Owner shall provide, at Recipient and/or Owner’s expense, a special audit of the infill infrastructure projects funded by the Grant and the Affordable Housing Development certified by an independent certified public accountant. The Department may also perform or cause to be performed audits of any and all phases of the Recipient and/or Owner's activities related to the Grant.
c.
The Department may request any other information that it deems necessary to monitor compliance with the Covenants and other requirements set forth in this Declaration and the Standard Agreement.  The Recipient and/or the Owner shall provide such information within 14 days from the Department’s written request for such information.

13.
Declarants’ Representations.  Declarants represents and warrants to the Department that: (1) each Owner has sufficient interest in the Property to own, develop, construct and operate the Affordable Housing Development in accordance with this Declaration, (2) to Declarants’ actual knowledge and belief, there are no agreements, contracts, covenants, conditions or exclusions to which each Owner (or its predecessor in interest) is a party which would, if enforced, prohibit or restrict the use of the Property in accordance with the terms of this Declaration, (3) each Owner has the full right and authority to enter into this Declaration, (4) this Declaration constitutes a valid and legally binding obligation on Declarants, enforceable in accordance with its terms, and (5) Declarants are duly organized and authorized to do business in the State of California.
14.
Governing Law. This Declaration shall be interpreted and be governed by the laws of the State of California.

15.
Severability.  Every provision of this Declaration is intended to be severable.  If any provision of this Declaration is held invalid, illegal, or unenforceable by a court of competent jurisdiction, the validity, legality, and enforceability of the remaining provisions shall not be affected or impaired.

Declarants’ signatures follow on page 9 of this Restrictive Covenant.

The remainder of this page is intentionally left blank.

IN WITNESS WHEREOF, 
the Declarants have caused this Declaration to be signed by its duly authorized representative, as of the day and year first written above.
RECIPIENT:
[NAME OF RECIPIENT, ENTITY TYPE]
By:  






Name:  






Its:  






OWNER:
[NAME OF OWNER, ENTITY TYPE] 
By:  






Name:  





Its:  






All signatures must be acknowledged.

ADD NOTARY ACKNOWLEDGEMENT
EXHIBIT “A”

LEGAL DESCRIPTION OF THE PROPERTY

EXHIBIT “B”

AFFORDABLE HOUSING DEVELOPMENT
(Qualifying Infill Project)

[ATTACHED CHART FROM EXHIBIT “A” IN THE STANDARD AGREEMENT IN LIEU OF THE BELOW INFORMATION.]
I.
Description of Units

Unit sizes 
Total number of units

Number of affordable units

Affordability levels

II.
Other Housing Development Requirements

A.
The required average net density is [INSERT #] units per acre.
B.
The proposed or planned amenities shall be completed by the date the Affordable Housing Development is completed.

	Amenity Type
	Distance (within fractional miles)
	Number of Amenities

	Public Park
	
	

	Employment Center
	
	

	Retail Center
	
	

	Public School or Community College
	
	

	Social Service Facility
	
	

	Senior Center or
Senior Service Facility
	
	


C.
The proposed or planned transit stations or major transit stops shall be completed by the date the Affordable Housing Development is completed.

	Transit Type
	Distance (within fractional miles)
	Number of Transit Stations or Stops



	Transit Station
	
	

	Major Transit Stop
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