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Dear Planning Director Hillis:  

RE:  Review of San Francisco’s Accessory Dwelling Unit (ADU) Ordinance  
under State ADU Law (Gov. Code, § 65852.2) 

Thank you for submitting the City and County of San Francisco’s (City) accessory 
dwelling unit (ADU) Ordinance No. 053-23 (Ordinance) adopted April 21, 2023, to the 
California Department of Housing and Community Development (HCD). HCD has 
reviewed the Ordinance and is submitting these written findings pursuant to 
Government Code section 65852.2, subdivision (h). HCD finds that the Ordinance does 
not comply with section 65852.2 in the manner noted below. Under that statute, the City 
has up to 30 days to respond to these findings. Accordingly, the City must provide a 
written response to these findings no later than November 27, 2023. 

The Ordinance addresses many statutory requirements, and HCD commends the City’s 
Local Program that allows, under certain conditions, unlimited ADUs and supports 
removing roadblocks to safe and affordable housing through such programs. However, 
there is not a clear distinction between the City’s Local Program and the State 
Mandated Program which would allow for an applicant to choose their desired pathway. 
In addition, HCD finds that the Ordinance does not comply with State ADU Law in the 
following respects: 

• Section 102 – Definitions / JADU – The Ordinance defines a junior accessory 
dwelling unit (JADU) as a Dwelling Unit meeting the requirements of subsection 
207(c)(6) and is “owner-occupied, unless the owner resides in the remaining portion 
of the structure.” Government Code section 65852.22, subdivision (a)(2), does not 
require owner-occupancy if the owner is another governmental agency, land trust, or 
housing organization. The Ordinance must be amended to reflect when owner-
occupancy is not required.  

• Section 136(c)(32) – Lot Depth – The Ordinance provides that if an ADU is proposed 
for a single-family home, the rear yard must be 25 percent of the lot depth but in no 
case less than 15 feet. Government Code section 65852.2, subdivision (c)(2)(C), 
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prohibits any requirements on lot coverage that does not permit at least an 800 
square-foot ADU with four-foot side and rear setbacks. The Ordinance must be 
amended to make clear an 800 square-foot ADU is allowed notwithstanding any 
limits on rear yard percentage or depth. 

 

 

 

• Section 207(c)(6)(A) – Applicability – The Ordinance states, “If construction of the 
ADU will not meet the requirements of this subsection, the ADU is regulated 
pursuant to subsection 207(c)(4) and not this subsection 207(c)(6).” The programs 
presented here – the State Mandated Program and the Local Program – are not 
sufficiently distinct and do not appear to allow applicants to choose which route they 
would like to take regarding their ADU or JADU application. The State Mandated 
Program implements State ADU Law, which creates two paths. First, Government 
Code section 65852.2, subdivision (a)(3)(A), provides that “[a] permit application for 
an accessory dwelling unit or a junior accessory dwelling unit shall be considered 
and approved ministerially without discretionary review or a hearing….” Second, 
Subdivision (e)(1) provides that “notwithstanding subdivisions (a) to (d), inclusive, a 
local agency shall ministerially approve an application for a building permit” for ADUs 
meeting the requirements under (e)(1). The Local Program creates yet another path. 
The City must amend the Ordinance to make it clear that there are distinct and 
separate paths for the development of ADUs and to allow applicants, at their 
election, to participate in either the State Mandated Program or the Local Program. 
The City may not automatically transfer an application to Section 207 (c)(4) if the 
application does not meet the requirements of section 207 (c)(6).  

• Section 207(c)(6)(B)(ii) – Historic Designation – The Ordinance states that “[f]or 
projects involving a property listed in the California Register of Historic Places, or a 
property designated individually or as part of a historic or conservation district 
pursuant to Article 10 or Article 11, the ADU or JADU shall comply with any 
architectural review standards adopted by the Historic Preservation Commission to 
prevent adverse impacts to such historic resources. Such projects shall not be 
required to obtain a Certificate of Appropriateness or a Permit to Alter.” These 
standards under Government Code section 65852.2, subdivision (a)(1)(B), apply to 
ADUs permitted under section 65852.2, subdivisions (a)-(d); however, ADUs under 
section (c)(6) of the Ordinance apply to state mandated ADUs permitted under 
Government Code section 65852.2, subdivision (e). These historic designation 
standards must be moved to section 207(c)(4) of the Ordinance. Further, under 
Government Code section 65852.2, subdivision (a)(1)(B), only the California 
Register of Historic Resources may be used to restrict ADUs. Utilizing a local 
register of historic resources, or a special district, could preclude ADUs from being 
created in those areas. Therefore, the City must amend this section to remove the 
other restriction on special districts or significant lots and move these standards to 
section 207(c)(4) of the Ordinance.  

• 207(c)(6)(C)(i)(b), (c)(6)(C)(ii)(b), 207(c)(6)(D)(i) and (c)(6)(D)(iii) – Number of ADUs – 
The Ordinance states that “[o]nly one ADU and one JADU is permitted per lot” in 
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(c)(6)(C)(i)(b) and “[t]he lot on which the ADU is proposed does not contain another 
ADU, but may contain a JADU” in (c)(6)(C)(ii)(b). However, under Government Code 
section 65852.2, subdivision (e), which this section of the Ordinance is intended to 
implement, a residential lot may create a minimum of one ADU converted from existing 
space; one new construction, detached ADU under 800 square feet; and one JADU. 
Therefore, the City must amend these sections to allow for at least by-right units. 
 
Additionally, the Ordinance states that “[o]nly one ADU will be constructed” in 
(c)(6)(D)(i) and “[t]he lot on which the ADU is proposed does not contain another ADU 
or JADU” in (c)(6)(D)(iii). The Ordinance allows only one ADU per lot; however, units 
created within the proposed or existing space of a primary dwelling, or an existing 
accessory structure would be created pursuant to Government Code 65852.2, 
subdivision (e)(1)(A). Subdivision (e) allows for a combination of units to be created 
such that there may be up to three additional dwelling units. Therefore, the City must 
amend this section to remove this restriction. 

 

 

• 207(c)(6)(C)(ii)(e), (c)(6)(C)(iv)(c), & (c)(6)(D)(ix) – Height Restrictions – The Ordinance 
requires “a height no greater than sixteen feet.” However, Government Code section 
65852.2, subdivision (c)(2)(D), allows for a height of 16, 18, 20, or 25 feet, as 
applicable. The City must amend the Ordinance to comply with State ADU Law. 
 

• 207(c)(6)(D) – Subdivision (c)(2)(C) Restrictions – The Ordinance states that “the 
City shall not impose limits on lot coverage, floor area ratio, open space, and 
minimum lot size, for either attached or detached dwellings, that does not permit 
construction of an ADU meeting all other requirements that is 800 square feet or 
less….” However, Government Code section 65852.2, subdivision (c)(2)(C), is more 
comprehensive, stating that “a local agency shall not establish by ordinance…[a]ny 
requirement for a zoning clearance or separate zoning review or any other minimum 
or maximum size for an accessory dwelling unit, size based upon a percentage of 
the proposed or existing primary dwelling, or limits on lot coverage, floor area ratio, 
open space, front setbacks and minimum lot size, for either attached or detached 
dwellings that does not permit at least an 800 square foot accessory dwelling unit 
with four-foot side and rear yard setbacks to be constructed in compliance with all 
other local development standards.” Imposing additional planning reviews or front 
setbacks which could preclude ADUs of 800 square feet or less would violate 
statute. Therefore, the City must amend this section to include these items. 

• 207(c)(6)(E)(ii) – Notification – The Ordinance states that prior to permit application, 
a property owner must “[c]ause a notice describing the proposed project to be 
posted on the subject property for at least 15 days….” However, Government Code 
section 65852.2, subdivision (a)(7), states that “[n]o other local ordinance, policy, or 
regulation shall be the basis for the delay or denial of a building permit or a use 
permit under this subdivision.” Requiring 15 days of notification prior to the submittal 
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of an application for an ADU would cause an undue delay in the permitting process. 
Therefore, the City must remove this requirement. 
 

• 207(c)(6)(F) – Review and Approval – The Ordinance states that “[t]he City shall act 
on an application for a permit to construct an ADU or JADU under this subsection 
207(c)(6) within 60 days from receipt of the complete application, without 
modification or disapproval, if the proposed construction fully complies with the 
requirements set forth in this subsection 207(c)(6).” However, “act on” is outdated 
language, and as of January 1, 2023, Government Code section 65852.2, 
subdivision (a)(3), states that “[t]he permitting agency shall either approve or deny 
the application to create or serve an accessory dwelling unit or a junior accessory 
dwelling unit within 60 days….” (Emphasis added.) Therefore, the City must amend 
this language to comply with the updated State ADU Law.  

 

 

 

  
 

 

In response to the findings in this letter, and pursuant to Government Code section 
65852.2, subdivision (h)(2)(B), the City must either amend the Ordinance to comply with 
State ADU Law or adopt the Ordinance without changes. Should the City choose to 
adopt the Ordinance without the changes specified by HCD, the City must include 
findings in its resolution that explain the reasons the City finds that the Ordinance 
complies with State ADU Law despite the findings made by HCD. Accordingly, the City’s 
response should provide a plan and timeline to bring the Ordinance into compliance.  

Please note that, pursuant to Government Code section 65852.2, subdivision (h)(3)(A), 
if the City fails to take either course of action and bring the Ordinance into compliance 
with State ADU Law, HCD may notify the City and the California Office of the Attorney 
General that the City is in violation of State ADU Law.  

HCD appreciates the City’s efforts in the preparation and adoption of the Ordinance and 
welcomes the opportunity to assist the City in fully complying with State ADU Law. 
Please feel free to contact Tyler Galli, of our staff, at (916) 776-7613 or at 
Tyler.Galli@hcd.ca.gov.

Sincerely, 

David Zisser 
Assistant Deputy Director 
Local Government Relations and Accountability 
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